The Freedom of Information Act:
Responding to a Request for Records

This summary includes nine things a public body’s directors, officers, and staff should know
about responding to requests for public records.

1. All records in the possession of the public body are presumed to be public records.

All public records are presumed to be open for inspection during regular business hours, unless
an exemption is propetly invoked. 17rginia Code § 2.2-3700. Ultimately, it is the subject of the record
that determines whether it is a public record, not where the record is kept. Burton v. Mann, 74 Va.
Cir. 471 (2008) (“Central to the issue of production is whether the record can be tied to the
‘transaction of public business.” Whether a record is found in a public databank, or one privately
contracted for by the officer, agent, or employee of a public body is not determinative of the
outcome”).

Only records that are “prepared or used in the transaction of public business” are “public
records.” VVirginia Code § 2.2-3701. For example, emails between members of a public body that are
not related to the transaction of public business are not “public records” under FOIA. A0-7-00. As
stated by the court in Burton, “while it may be of interest what our public officials are eating,
personal diet in most cases has nothing to do with the public business of the official. Thus, ‘[p]ublic
business encompasses those matters over which the public governmental body has supervision,
control, jurisdiction, or advisory power.” [citation omitted].”

In addition, if a public body transfers possession of its public records for storage, maintenance
or archiving, it remains the custodian of the records. Virginia Code § 2.2-3704.

2. Many types of records are public records.

Any record pertaining to the transaction of public business and which is prepared, owned or in
the possession of the public body or its officers or employees is a public record, and public records
include:

A. Draft documents, such as draft staff reports, which are retained.

B. Previously unreleased documents, such as final staff reports that will be provided to the
planning commission and the governing body.

C. Handwritten notes that pertain to the transaction of public business and which are retained.
1983-84 Va. Op. Atty. Gen. 437.

D. Documents received from the public in confidence when they come into the possession of
the public body. 7983-84 1Va. Op. Atty. Gen. 420.

E. Electronic communications such as e-mail if their content otherwise makes them public
records.
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3. Public records must be in existence in order to be subject to the Freedom of Information
Act.

Public records subject to disclosure under the Freedom of Information Act are only those
that exist at the time of the request. [7Zrginia Code § 2.2-3704(D). The public body is not required
to create a public record; however, it may abstract or summarize information under terms and
conditions agreed to between the requester and the public body.

4. Some public records are exempt from mandatory disclosure.

There are few records that may be in the possession of the EDA, EDO, or other County
Departments that may be exempt from mandatory disclosure. Public records exempt from
mandatory disclosure include:

A. Certain information (i.e. proprietary information) provided to the EDA, EDO, or the
County by a private business used by the public body for business, trade, and tourism
development or retention, if furnished in confidence under a promise of confidentiality.
Virginia Code § 2.2-3705.6(3). Note that the public body has the burden of proof to establish
that the information was provided in confidence. McChrystal v. Fairfax County Board of
Supervisors, 67 Va. Cir. 171 (2005). The burden of proving confidentiality requires more than
general evidence of a policy of confidentiality; rather, the burden must be satisfied by the
testimony of one with personal knowledge than an express or implied promise of
confidentiality was given. McChrystal, supra.

B. Personnel records. VVirginia Code § 2.2-3705.1(1). An employment contract between a public
body and an officer or employee is not a personnel record that is exempt from disclosure.

The Act expressly makes employment contracts subject to public disclosure. 17rginia Code
2.2-3705.1(1).

C. Those portions of public records that contain account numbers or routing information for
any credit card, debit card, or other account with a financial institution of any person or
public body, except when requested by the subject of the records. Irginia Code § 2.2-
3705.1(13).

D. Written advice of the public body’s attorney; legal advice protected by the attorney-client
privilege. Virginia Code § 2.2-3705.1(2). Billing records may fall within the attorney-client
exceptions to disclosure if they reveal confidential information, including the motive of the
client in seeking representation, or if they reveal litigation strategy. Bergano v. City of V'irginia
Beach, 296 Va. 403, 410, 821 S.E.2d 319 (2018) (holding that the exemption did not apply to,
and that it was improper for the City to withhold, billing information that was broad such as
“trial preparation and document review” and “attend trial). Records indicating the specific
nature of the services provided, such as researching particular areas of law, may also fall
within these exceptions when the disclosure would compromise legal strategy. Bergano, supra.
Disclosures that would reveal analytical work product or legal advice are also exempt from
disclosure under FOIA. Bergano, supra.

E. Legal memoranda and other work product compiled specifically for use in litigation or for
use in an active administrative investigation concerning a matter that is properly the subject
of a closed meeting. VVirginia Code [ 2.2-3705.1(3); see the discussion of Bergano v. City of Virginia
Beach in section 4(D).

EDA



F. Records recorded in or compiled exclusively for use in closed meetings. [zrginia Code § 2.2-
3705.1(5). If minutes are prepared for a closed meeting, the minutes are exempt from
mandatory disclosure. Iirginia Code § 2.2-3712(H). “[M]inutes of closed meetings (if any are
taken), records recorded in closed meetings (such as individual members' notes), and records
prepared exclusively for use in closed meetings (which may include records prepared solely
for distribution and use by members during a closed meeting) are all exempt from
mandatory disclosure under FOIA.” 40-03-70.

G. Working papers of the chief executive officer of any public body; provided that no
information, which is otherwise open to inspection under the Freedom of Information Act,
is exempt by virtue of the fact that it has been attached to or incorporated within any
working paper or correspondence. [7rginia Code § 2.2-3705.7(2). In addition, information
publicly available or not otherwise subject to an exclusion under FOIA or other provision of
law that has been aggregated, combined, or changed in format without substantive analysis
ot revision is not deemed to be working papers. 17rginia Code §§ 2.2-3705.7(2). “Working
papers” are records prepared by or for the mayor’s or chief executive officer’s personal or
deliberative use. |7rginia Code § 2.2-3705.7(2).

5. Public records are open to inspection and copying during regular office hours.

Unless an exemption applies, all public records are open to inspection and copying during
the regular office hours of the custodian of records. zrginia Code § 2.2-3704.

A. Who is eligible to request. Access to these records may not be denied to citizens of the
Commonwealth, representatives of newspapers and magazines with circulation in the
Commonwealth, and representatives of radio and television stations broadcasting in or into
the Commonwealth. 1zrginia Code § 2.2-3704. The denial of access to public records to non-
citizens of the Commonwealth and others not violate the privileges and immunities and the
commerce clauses of the United States Constitution. McBurney v. Young, 569 U.S. 221, 133 S.
Ct. 1709 (2013).

B. Who may receive request. The request may be given to any director, officer, or employee, and it
needs to be immediately forwarded to the custodian.

C. Form of the request. A request for public records must identify the requested records with
reasonable specificity. Virginia Code § 2.2-3704. However, the request need not be made in writing.
1990 Va. Op. Atty. Gen. 9. The request also need not refer to the Freedom of Information Act in
otder to invoke the provisions of the Act or to impose the time limits for a response by the
public body. Virginia Code § 2.2-3704.

D. Production. Although the methods and extent of records searches may vary, any searches for
records requested under FOIA must be carried out in good faith. .AA0-02-712; A0-04-10. A
public body producing copies of records, or making them available for inspection and
copying, is not required to sort or categorize the records into the categories of records
identified by the requestor. AO-02-12 (noting that public bodies retain their records in different ways,
and that there is no express requirement in FOLA for a public body to provide numbered responses, or their
equivalent, to a request). All that is required is that the public body make the records available in
good faith and that it produce the records in a manner that would not obfuscate the
information or otherwise make it more difficult for the requestor. A0-02-12.
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6. Public body response required in 5 working days.

The public body must respond to a records request within 5 working days after its receipt.
Virginia Code § 2.2-3704(B). The failure to make any response to a request for records is a violation
of the Act and is deemed a denial of the request. [zginia Code § 2.2-3704(E). If the requested
records are not provided within 5 working days, one of the following four responses must be
provided within 5 working days:

A. Records entirely withheld. The records are being entirely withheld. I7rginia Code § 2.2-3704(B)(1).
The response must identify, which reasonable particularity the volume and subject matter of
the withheld records, and cite, as to each category of withheld records, the specific code
section that authorizes withholding the records. V7rginia Code § 2.2-3704(B)(1).

B. Records partially provided, partially withheld. The requested records are being provided in part and
are being withheld in part. 7rginia Code § 2.2-3704(B)(2). The response must identify, which
reasonable particularity the volume and subject matter of the withheld records, and cite, as to
each category of withheld records, the specific code section that authorizes withholding the
records. Virginia Code § 2.2-3704(B)(2).

C. Records not found or do not exist. The requested records could not be found or do not exist.
Virginia Code § 2.2-3704(B)(3). However, if the public body knows that another public body
has the requested records, the response must include contact information for the other

public body. Virginia Code § 2.2-3704(B)(3).

D. Time extension to respond required. It is not practically possible to provide the requested records
or to determine whether they are available within the 5 working day period. I7rginia Code §
2.2-3704(B)(4). The response must specify the conditions that make a response within the 5-
day period impossible. I7rginia Code § 2.2-3704(B)(4). If the response is made within 5
working days, up to an additional 7 working days is allowed. [7Zrginia Code § 2.2-3704(B)4). It
is recommended that for voluminous requests, the custodian should contact the requester to
reach an agreement for a reasonable time to make the records available.

7. Situations arising from records kept in certain form.

Certain forms of records may impose additional obligations, and certain requests may create
unusual problems:

A. Public records maintained in an electronic data processing system, computer database, or any
other structured collection of data not exempt from disclosure must be made available to a
requester at a reasonable cost. |rginia Code | 2.2-3704(G). When electronic or other
databases are combined or contain exempt and nonexempt records, the public body may
provide access to the exempt records if not otherwise prohibited by law, but must provide
access to the nonexempt records as provided by FOIA. Viginia Code § 2.2-3704(G).

B. The public body must produce nonexempt records maintained in an electronic database in
any tangible medium identified by the requester. 17rginia Code § 2.2-3704(G).
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8. Reasonable charges for costs.

The public body may make reasonable charges for its actual costs incurred in accessing,
duplicating, supplying, or searching for the requested records. 17rginia Code | 2.2-3704(F). Factors to
be taken into account in determining reasonable charges include, but are not limited to: (1) the
number of hours reasonably necessary to compile, copy and assemble the records (excluding the
first hour and billed at a responding employee’s lowest houtly rate not to exceed $40 per hour); (2)
the cost of computer time used; and (3) the cost of reproducing the records. 7983-84 17a. Op. Aty.
Gen. 436. Following are some additional considerations:

A. Duplicating a record. For duplicating a record, the public body may not charge more than the
actual cost of duplication. [7rginia Code §§ 2.2-3704(F). The Virginia Freedom of Information
Advisory Council has long advised that a public body may not charge the same rates for
providing electronic records as it does for providing paper records because the actual costs
are not the same. AO-05-13(opining that it was not clear how §1.00 per page charge for a 53-page
electronic document reflected the actual costs because the number of pages in an electronic document does not
affect the actual cost or time spent).

B. GIS records. For supplying records produced from a geographic information system, the
public body may not charge more than the actual cost of supplying the records. No charge
may be imposed upon the owner of the land that is the subject of the request. zrginia Code §
2.2-3704(F).

C. Rewviewing records. A public body may charge the time spent to review records to confirm that
the records are responsive to the request, whether they are exempt from disclosure under
FOIA, and whether they are prohibited from disclosure under other law. American Tradition
Institute v. Rector and Visitors of the University of Virginia, 287 Va. 330, 756 S.E.2d 435 (2014); see
also A0-02-07 (“a public body may charge for staff time spent redacting portions or records
as part of the actual cost of supplying the records”).

D. Ewmployee or official time. An officer or employee’s time may not be charged at a rate that
exceeds his or her rate of pay. A40-03-72. A public body may not charge the salary of an
employee whose sole function for the time charged is to watch a requester as he reviews
public records. 7989 Va. Op. Atty. Gen. 12. A public body also may not charge to have an
attorney review or double-check responses to a FOIA request when the review is part of the
general business of the public body and is not a necessary part of accessing, duplicating,
supplying, or searching for the requested records. .A0-02-07.

9. Advance deposit of costs may be required for large requests.

If the public body determines in advance that the charges for producing the requested
records are likely to exceed $200 (excluding the first hour spent and subject to houtly rate
limitations), it may require that the requester agree to pay a deposit not to exceed the amount of
the advance determination, and the period within which the public body must respond to a
request is tolled for the amount of time that elapses between the notice of the advance
determination to the requester and the response of the requester. I7rginia Code § 2.2-3704(H).
Where there is significant disparity between a public body’s estimate for a deposit, and the
greater actual costs, a court may hold the public body to the estimate. Batterson v. 1 oorhees and the
County of Powhatan, 2017 Va. Cir. LEXIS 384 (2017) (“the County should be held” to its $200
estimate where the County’s final cost amount was $1,356.33).
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